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Arising out of Order-in-Original No 42/Ref/STIAC/2016-17 dated 10.06.2016 Issued by:
Assistant Commissioner, Central Excise, Din: Gandhinagar, A'bad-lll.

g aﬂ’laiﬁﬁ | wfarét @7 s v war Name & Address of The Appellants/Respondents

M/s. Gujarat State Federation of Corperative Sugar Factories Ltd.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-
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Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

ﬁ?ﬁﬂmﬁwngmﬁmvsea%wﬁ' e Y e B U @ I A
Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form 8.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)

“and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest

demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated.
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 (iii)  The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For 8T.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.
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2. One copy of application or O.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-i in terms of the Court Fee
Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appeliate Tribunal (Procedure) Rules, 1982,
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under'Central Excise and Service Tax, “Duty demanded” shall include:

0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~>Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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(4)()) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute.” Srul ..
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F No.V2(AMS) 33/STC-111/2016-17/A.1
ORDER-IN-APPEAL

M/s. Gujarat State Federation of Co-operative Sugar Factories Ltd., Sardar
Sahakari Khand Bhawan, Plot No.274, Sector-16, ‘GH’ Road, Gandhinagar Gujarat, (for
short - ‘appellant™) has filed this appeal against OIO No.42/Ref/ST/AC/2016-17 dated
10.06.2016 (hereinafter referred to as “the impugned order”), passed by the Assistant |
Commissioner, Central Excise, Service Tax Division, Ahmedabad-III (for short -

‘adjudicating authority™).

2. Briefly stated, the facts of the case is that the appellant had filed a refund claim
for-Rs.57,28,940/- before the authority on 25.01.2016/27.01.2016, claiming service tax
paid on “Membership of Club Service” pertaining to the period from 2008-09 to 2015-16.
The said refund amount was revised as Rs.57,61,995/- on 25.04.2016. The said refund
claim was filed by them on the basis of Hon’ble CESTAT’s order dated 13.10.2015,

‘pronounced in appellant’s own case pertains to the period of 2005-06. The adjudicating

authority has rejected the said claim vide the impugned order mainly on the grounds of

time barred.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds that the
issue involved in the matter was decided by the Hon’ble High Court of Gujarat in the
case of Sports Club of Gujarat Ltd; that the Hon’ble Court has held that the provisions of
levy of service tax towards ‘Membership of Club service’ as incorporated/amended by
the Finance Act, 2005, to the extent that the said provisions purport to levy of service tax
in respect of services purportedly provided by the petitioner club to its members, to be
ultra vires. The adjudicating has rejected the claim as time barred which is wrong as
Section 11 B is not applicable in so far as limitation is concerned if the provision under
which such tax is collected is held unconstitutional. The appellant further submitted that
the refund in question for the relevant period required to be granted on the basis of

Hon’ble CESTAT’s order dated 13.10.2015, as they had paid the tax under protest. They

also claimed for Interest for the delay in payment. The appellant cited various case laws

in support of their argument.

4. A personal hearing in the matter was held on 24.01.2017. Smt. Shilpa P Dave,
Advocate appeared for the same and reiterated the grounds of appeal. She further

submitted case citations and argued for payment of interest also.

5. I have carefully gone through the facts of the case, submissions made by the -
appellant in the appeal memorandum as well as at the time of personal hearing. The

limited point to be decided in the matter regarding admissibility of refund claim of

service tax paid on “Membership of Club Service” during 2008-09 to 2015.106.

6. At the outset, I observe that the refund claim amounting to Rs.57,28,940/- pertains -
to the period from 2008-05 to 2015-16 (up to 25.04.2015) was filed by the appellant on
the basis judgment pronounced by Hon’ble CESTAT in appellant’s own case, v1de Qe

dated 13.10.2015. The said judgment allows refund claim of service tax-"h
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“Membership of Club Service” for the period pertaining to 2005-06, by following

decision of Hon’ble High Court of Gujarat in the case of Sports Club of Gujarat[2013

(31) STR 645-Guj] and in the case of Surat Textile Trader’s Association vide judgment
dated 30.09.2015.

7. The adjudicating authority held that:

[a] Club or Association to its members are subject to tax as per Finance Act, since

2005.

(b) Tax Appeal has been preferred against CESTAT’s order No 13.10.2015

[c] The claim hits by limitation of time bar as the appellant had filed the claim
*after expiry of one year from the ‘relevant date’ as specified in Section 11 B
(5)(B) (f) of  Central Excise Act.

The decision held by the adjudicating authority, mentioned at [a] and [b] is no more res

integra, in view of Hon’ble High Court of Gujarat judgments mentioned supra. The

Hon’ble Court held that levy of service tax on ‘Membership of Club Service” as per

provisions of Section (25a), Section 65 (105zzze) and Section 66 of the Finance Act,
1994 as incorporated/amended by Finance Act, 2005 to the extent that the said provisions
purport to levy of service tax in respect of services purportedly provided by the petition

club to it s member, to be ultra vires. Therefore, I am bound to follow the said decision.

8. As regards [c] above, I observed that the adjudicating has considered ‘relevant
date’ as date of payment as explained in clause (f) of sub-clause (5) (B) of Section 11 B
of the Act. For the sake of clarity, I reproduced herein below the definition of ‘relevant

date’ explained in the section ibid.

Section 11 B : Claim for refund of duty and interest, if any, paid on such duty- (1) any person
claiming refund of any duty of excise and interest, if any, paid on such duty may make an
application for refund of such duty....before the expiry of one year from the relevant date .......,
him and the incidence of such duty and interest, if any, paid on such duty had not been passed on
by him to any other person:

Provided that where an application...... by the act

Provided further that the limitation of one year shall not apply where any duty and interest, if any,
paid on such duty has been paid under protest.

Explanation. — For the purpose of this section-

(4) Refund includes rebate of duty....

(B) “relevant date” means,-

(a) in the case of goods exported.....

(b) inthe case of goods returned.....

© inthe case of goods to which...

(d) in case where a manufacturer

(e) inthe case of a person, other than manufacturer

(ec) in the case where the duty becomes refundable as a consequence of judgment, decree, order
or direction of appellate authority, Appellate Tribunal or any court, the date of such
Judgment, decree, order or direction;

() in any other case, the date of payment of duty.

Looking into the above referred provisions, I am of the conmdered view that there are two

aspects to be looked into, while deciding the 1efﬁmc{ case i.¢ one relatmg to provisions of

'l é‘drrmt fouﬁhng the claim.

unjust enrichment and other relating to p10v1smrg§ Lo;f ti
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9. In the instant case, the appellant has applied for refund of service tax paid on Club
or Membership services rendered. Since, the provisions of Section 11 B ibid is made
applicable to Service Tax, vide Section 83 of the Finance Act, 1994, for considering the
réfund of tax paid under Service Tax, the procedure, condition and limitation shall be
under the provisions of Section 11 B referred to above. Since the question of unjust

enrichment part was not questioned by the adjudicating authority, I do not find any merit

to discuss the same here. Now the issue comes with regard to time limit for filing the .

refund claim. The appellant contended that [i] the rejection of the claim in question as

time batred by the adjudicating authority is wrong as Section 11 B is not applicable in so _

far as limitation is concerned if the provision under which such tax is collected is held

unconstitutional; and [ii] the refund in question for the relevant period required to be _

granted on the basis of Hon’ble CESTAT’s order dated 13.10.2015, as they had paid the

tax under protest.

10.  The appellant stated that they had paid the tax under protest. The appellant has not

furnished any documental evidence to prove that they had paid the amount in question -

under protest, thus, the said argument is not tenable. However, I find merit to consider the
relevant date for filing the refund claim in question from the date of Hon’ble CESTAT
order. I observe that the appellant was paying service tax on ‘Club or Membership
Service” from 2008-09 onwards for which the refund claim in question arisen. Prior to
that period, I further observe that a demand amounting to Rs.7,68,530/- for non- payment.
of service tax on the said service was confirmed vide OIO dated 28.03.2008, which was
ﬁnally decided in favour of the appellant by the Hon’ble CESTAT vide order dated
13.-1.0.2015. The Hon’ble CESTAT has decided the levy of service tax on ‘Club or
Membership’, by following the ruling of Hon’ble High Court of Gujarat’s decision in the
case of M/s Sports Club of Gujarat Ltd. In the said decision, the Hon’ble High Court
course has ruled out the levy of service tax on thie said service and has been held as ultra
vires. Thus, in view of the decision of CESTAT, the appellant is not liable to pay service
tax on ‘club or membership service’ from 2005-06 onwards. It is an undisputed fact that
the- appellant has filed the instant refund claim of Rs.57,61,995/- on the basis of the
Hon’ble CESTAT’s judgment dated 13.10.2015, pronounced in their own similar issue
pertains to the pefiod of 2005-06 on wards as discussed above; the Hon’ble CESTAT has
pronqunced the said judgment by following Hon’ble High Court of Gujarat’s ruling in the
-case of M/s Sports Club of Gujarat that the levy of service on ‘club or membership’ is
ultra vires. Since, the clause (ec) of sub clause (5) (B) of Section 11 B ibid clearly
stipulates that if any person claiming any refund of duty, if any, paid then the relevant
dafe for considering the refund shall be “in the case where the duty becomes refundable

as a consequence of judgment, decree, order or direction of appellate authority,

Appellate Tribunal or any court, the date of such judgment, decree, order or direction. In

the circumstances, the adjudicating authority has wrongly considered the relevant date as

‘the date of payment’. The relevant date, in the instant case shall be from {Hé%deité?o,fi:« ,

&
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refundable as a consequence of judgment, decree, order of appellate authority. In this '
case, the appellant has filed the claim on 25/27.01.2016, consequent to Hon’ble
CESTAT?’s order dated 13.10.2015. Thus, the refund claim is within the time limit.

11.  The appellant has relied on various case citations. Since I find that the provisions
of Section 11 B of the Act itself allows the refund in question, I do not find worthy to

discuss the citations further.

13.  The appellant has also claimed interest for the delayed payment. I observe that the
appellant has filed thie instant claim on 24/27.01.2016. However, a query memo was
issued by the jurisdictional officer on 04.03.2016 and the appellant has complied with the
query memo only on 25.04.2016. Thus, the refund claim decided vide the impugned
order on 10.06.2016 is within the prescribed time period of three months. Therefore, no

interest is admissible.

14.  In view of above discussion, [ set aside the impugned order and allow the appeal.

HUIelehcll ERT ol T 918 3TUYeT &7 A UeRT 3WRIh alids & TR SITaT €1 The appeal

filed by the appellant stands disposed of in above terms. JM\%‘GW B
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3R (3T4Ted - 1)
Date :2302.2017

Attested

(Mohanan V.V)
Superintendent (Appeals-I)
Central Excise, Ahmedabad

ByR.P.AD
To

M/s. Gujarat State Federation of Co-operative Sugar Factories Ltd.,
Sardar Sahakari Khand Bhawan,

Plot No.274, Sector-16, ‘GH’ Road,

Gandhinagar Gujarat

Copy to:-

1. The Chief Commissioner, Central Excise, Ahmedabad Zone .
2. The Commissioner, Central Excise, Ahmedabad-III
3. The Deputy/Assistant Commissioner, Service Tax division, Gandhinagar.
4. The Assistant Commissioner, System-Ahmedabad -I11
(/5/' Guard File.
6. P.A. File.




