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Reita Date 23.02.2017 \JIRfm c#r ~ Date of Issue~-----
ft 3min . snga (r@a-I ) bu snra zyea rs«rara rrqf
Passed by Shri Uma Shankar Commissioner (Appeals-I) Central Excise
Ahmedabad

Arising out of Order-in-Original No 42/Ref/ST/AC/2016-17 dated 10.06.2016 Issued by:
Assistant Commissioner, Central Excise, Din: Gandhinagar, A'bad-111.

314"1t>lcpctf /~ "cjjl "lfl=r -q-ct -q-a-r Name & Address of The Appellants/Respondents

M/s. Gujarat State Federation of Corperative Sugar Factories Ltd.

za or4ta 3mar srige nt{ ft aaf fr f@rant pl at@a Rafa4a var am %:­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-

Rt zca,n zyca vi ala 3rqlRtq znf@raw at or@ta­
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

~~.1994 clft tTRT 86 aiasf srft cITT f1i:;:r cf> -qffi clft "G'IT 'fl"cITTTf:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf9a @fluft zre, sq zyca vi ara or4l#tr mznferar 3i1.20, r ea sf
¢1-LJl'3o-s,_~ rl1""R, 31!3fJGlci!IG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) 3r9#tu +Inf@raw at fa&tu 3rf@e)fr, 1994 clft tTRT 86 (1) ~ ~ a:rfrc;r
~ P\l!fJlc!cll, 1994 cf> "Pl<:r, 9(1)cfi ~ ~ "Cnr=T ~.it- 5 11 'cfR ~ 11 ctr "G'IT
xWlT yd sr#a Tr fGr an?gr fag or@ta at n{ els 4fa htrt aif;
(~ ~ ~ !,!fJlfulct '!,l"fc, @tf) sit erfG ennnf@au a tuft fer e, a #a nR
·m4G'1Plcb a½ ~ cf> .-llll!tfla cB rqa «fhzr a auiha ?an tr a a st hara #t
it, cans #t l=flTf 3ITT crl1lTm ·al ufr qg s car zq Ura a % %T -~ 1000/- -qfffi ~
mrfr I ii aa at in, ann a6t l=flTf 3ITT "c11TTm Tat fnT; 5 al4 IT 50 al dq "ITT m ~
5000/- #ha 3urft ehft 1 "G'l""ITT fl c11 cbx ctr wr, ~ ctr wr Wx "c11TTm ·Tat u#in T; 5o al4 UT
~ "GlJTcIT % aei n, 10000/- #hrit stf
(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/­
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated.
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(iii) ~~.1994 c#r 'cITTT 86 c#r ~-'cITTT (2-i;r) cB" 3@lTTf 3NITT ~ Plll"llcl<fi, 1994 cB" Wl1=r 9 (2-i;r) cB"
' 3@lTTf mmr {pfl=f ~.it.1 if c#r \ifT ~ -qct ~ Tr lrga, a4hr snr ye/ 3gr, #tan res
(~) cB" ~ c#r 1WRIT ( ffi xf wrrfu@ mTI N'fr) 3l rga/ isrzrn 3mgr 3erar sq 3mgr, tu snr yea,
3r4ft6#ta rrzurf@raw at am4ea a #a fr ?a g; #l vi tu Ira zycn ate/ rzga, at sn ze r
qfa 3re al uf hunt stf I t

• (iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994; shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

, 2. zrnrizif@era urnrzu zca arf@,Ru, 197s at rf 1:R ~-1 cB" 3faT@ ReufRa fag 37gar G arr?r gi
em If@rant a arr?gr atf 1:R xii 6.50/- W cpf .-llllllC'lll ~ f?:cpc W1T 6FIT. I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee
Act, 1975, as amended.

3. #tr gre,a zycen vi tara ar9 znrznf@eras (nrffafe) Rua6f, 1982aff gi sra iif@r arcai
q;)- flfA-i~a ffi -~ frrlli:rr c#r 3lR 'lfr 'cZTR~fc))-lrr '(JJTaT % I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. star erea, #ctr sara ercasvi tars3rflr ferawr («#la a sf arti #mi i ac4hr 3en er«ens
3rf@0fr, £&g#ur 39s # iaif fa#hr(aiz-) 3rf@era e&y(&y Rt vicar 9) Rcaia: &.ec.&g tRt
far3f@Gr, £&&y t uT3 # 3@'oT'o~<ffi' aftmar cfi'l'-aitt, qcl'Rf~cfi'l'-aif 'Clcf-ufti.;ra=rr <ITTaIT~%,

C'\ ... C'\ '~ra~~um if; 3@'ol'o.;ra=rrcfi'I'~ arnr 3rcrfa.ra~uftiGfl'$~~~ o=r t
#chr3era ~~ giearsaaiaair far arc ra" far snfk

3 2

OJ um 11 t a 3iafa ffiRa a#
(II) lz sm t fl nre .me; ufti
(iii) ~ .;rm fil.q,1=11at>t"1 <fi' ~ 6 ifi 3iatia zr var

-> 3ratarf rs faznr#7aura far#hr (gi. 2)~.2014 a 3rcar aq f@ftsrfi#tr uif@era7r#5+qr
fearrft zraar 3rsfi va 3ftfur <ffi' lil17(mfr~I

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under"Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(4)(i) ~ mmr ifim 3r4hr 7Tf@rsur ahrszi rears 3rzrar rca zr GtJs Rlatfact ITT ctr m3T~ oJV \W9i ifi 10%
3_Prafarq-{ 3itsziha avs RI a Ifact ~~ G11s ifi I 0% 3_Prafarq-{ cfi'I' ~~~I
(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute." ~<~ ·
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ORDER-IN-APPEAL

Mis. Gujarat State Federation of Co-operative Sugar Factories Ltd., Sardar

Sahakari Khand Bhawan, Plot No.274, Sector-16, 'GH' Road, Gandhinagar Gujarat, (for

sho1i - 'appellant") has filed this· appeal against OIO No.42/Ref/ST/AC/2016-17 dated

10.06.2016 (hereinafter referred to as "the impugned order"), passed by the Assistant

Commissioner, Central Excise, Service Tax Division, Ahmedabad--III (for short ­

'adjudicating authority").

2. Briefly stated, the facts of the case is that the appellant had filed a refund claim

forRs.57,28,940/- before the authority on 25.0l.2016/27.01.2016, claiming service tax

paid on "Membership of Club Service" pertaining to the period from 2008-09 to 2015-16.

The said refund amount was revised as Rs.57,61,995/- on 25.04.2016. The said refund

claim was filed by them on the basis of Hon'ble CESTAT's order dated 13.10.2015,

pronounced in appellant's own case pertains to the period of 2005-06. The adjudicating

authority has rejected the said claim vide the impugned order mainly on the grounds of

time baned.

l.
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3. Being aggrieved, the appellant has filed the instant appeal on the grounds that the

issue involved in the matter was decided by the Hon'ble High Court of Gujarat in the

case of Sp01is Club of Gujarat Ltd; that the Hon'ble Court has held that the provisions of

levy of service tax towards 'Membership of Club service' as incorporated/amended by

the Finance Act, 2005, to the extent that the said provisions purport to levy of service tax

in respect of services purportedly provided by the petitioner club to its members, to be

ultra vires. The adjudicating has rejected the claim as time baned which is wrong as

Section 11 B is not applicable in so far as limitation is concerned if the provision under

which such tax is collected is held unconstitutional. The appellant further submitted that

the refund in question for the relevant period required to be granted on the basis of

0 Hon'ble CESTAT's order dated 13.10.2015, as they had paid the tax under protest. They

also claimed for Interest for the delay in payment. The appellant cited various case laws

in support of their argument.

4. A personal hearing in the matter was held on 24.01.2017. Smt. Shilpa P Dave,

l

Advocate appeared for the same and reiterated the grounds of appeal. She further

submitted case citations and argued for payment of interest also.

5. I have carefully gone through the facts of the case, submissions made by the .

appellant in the appeal memorandum as well as at the time of personal hearing. The

limited point to be decided in the matter regarding admissibility of refund claim of

service tax paid on "Membership of Club Service" during 2008-09 to 2015.106.

6. At the outset, I observe that the refund claim amounting to Rs.57,28,940/- pertains

to the period from 2008-05 to 2015-16 (up to 25.04.2015) was filed by the appellant on-

the. basis judgment pronounced by Hon'ble CESTAT in appellant's own case, vide6ff,%;:,
o,9

dated 13.10.2015. The said judgment allows refund claim of service ax;p@if gr? j%%
EE.&·s· Z° }

7



4
F No.V2(AMS) 33/STC-111/2016-17/A.I

"Membership of Club Service" for the period pertaining to 2005-06, by following

decision of Hon'ble High Court of Gujarat in the case of Spmis Club of Gujarat[2013

(31) STR 645-Guj] and in the case of Surat Textile Trader's Association vide judgment

dated 30.09.2015.

7. The adjudicating authority held that:

[a] Club or Association to its members are subject to tax as per Finance Act, since
2005.

(b) Tax Appeal has been preferred against CESTAT's order No.13.10.2015
[c] The claim hits by limitation of time bar as the appellant had filed the claim

· after expiry of one year from the 'relevant date' as specified in Section 1 1 B
(5)(B) (f) of Central Excise Act.

The decision held by the adjudicating authority, mentioned at [a] and [b] is no more res
integra, in view of Hon'ble High Court of Gujarat judgments mentioned supra. The

Hon'ble Court held that levy of service tax on 'Membership of Club Service" as per

provisions of Section (25a), Section 65 (105zzze) and Section 66 of the Finance Act,

1994 as incorporated/amended by Finance Act, 2005 to the extent that the said provisions

purport to levy of service tax in respect of services purportedly provided by the petition

club to its member, to be ultra vires. Therefore, I am bound to follow the said decision.

8. As regards [c] above, I observed that the adjudicating has considered 'relevant

date' as date of payment as explained in clause (f) of sub-clause (5) (B) of Section 11 B

of the Act. For the sake of clarity, I reproduced herein below the definition of 'relevant

date' explained in the section ibid.

Section I I B : Claim for refund of duty and interest, if any, paid on such duty- (I) any person
claiming refund of any duty of excise and interest, if any, paid on such duty may make an
application for refund of such duty before the expiry of one year ji·om the relevant date .
him and the incidence of such duty and interest, ifany, paid on such duty had not been passed on
by him to any other person:

Provided that where an application ...... by the act

Providedf urther that the limitation of one year shall not apply where any duty and interest, ifany.
paid on such duty has been paid under protest.

Explanation. -- For the purpose of this section-

(A) Refund includes rebate of duty ....
(BJ "relevant date" means,­
(a) in the case ofgoods exported .
(b) in the case ofgoods returned ..
© in the case ofgoods to which .
(cl) in case where a manufacturer
(e) in the case of a person, other than manufacturer
(ec) in the case where the duty becomes refundable as a consequence ofjudgment, decree, order

or direction of appellate authority, Appellate Tribunal or any court, the date of such
judgment, decree, order or direction;

(I) in any other case, the date ofpayment of duty.

Looking into the above referred provisions, I am of the co11sicler~d view that there are two

aspects to be looked into, while deciding the rf#fdca~e}/ ori~·relating to provisions of.

unjust enrichment and other relating to provision5lind?jjpit,fgfjling the claim.
cay°, f- ::
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9. In the instant case, the appellant has applied for refund of service tax paid on Club

or Membership services rendered. Since, the provisions of Section 11 B ibid is made

applicable to Service Tax, vide Section 83 of the Finance Act, 1994, for considering the

refund of tax paid under Service Tax, the procedure, condition and limitation shall be

under the provisions of Section 11 B referred to above. Since the question of unjust

enrichment part was not questioned by the adjudicating authority, I do not find any merit

to discuss the same here. Now the issue comes with regard to time limit for filing the.

refund claim. The appellant contended that [i] the rejection of the claim in question as

time hatred by the adjudicating authority is wrong as Section 11 B is not applicable in so

far as limitation is concerned if the provision under which such tax is collected is held

unconstitutional; and [ii] the refund in question for the relevant period required to be

granted on the basis of Hon'ble CESTAT's order dated 13.10.2015, as they had paid the

tax under protest.

10. The appellant stated that they had paid the tax under protest. The appellant has not

0 furnished any documental evidence to prove that they had paid the amount in question

under protest, thus, the said argument is not tenable. However, I find merit to consider the

relevant date for filing the refund claim in question from the date of Hon'ble CESTAT

order. I observe that the appellant was paying service tax on 'Club or Membership

Service" from 2008-09 onwards for which the refund claim in question arisen. Prior to

that period, I further observe that a demand amounting to Rs.7,68,530/- for non- payment

of service tax on the said service was confirmed vide OIO dated 28.03.2008, which was

finally decided in favour of the appellant by the Hon'ble CESTAT vide order dated

13.10.2015. The Hon'ble CESTAT has decided the levy of service tax on 'Club or

Membership', by following the ruling ofHon'ble High Cami of Gujarat's decision in the

case of Mis Sp01is Club of Gujarat Ltd. In the said decision, the Hon'ble High Court

course has ruled out the levy of service tax on the said service and has been held as ultra

vires. Thus, in view of the decision of CESTAT, the appellant is not liable to pay service

tax on 'club or membership service' from 2005-06 onwards. It is an undisputed fact that

the· appellant has filed the instant refund claim of Rs.57,61,995/- on the basis of the

Hon'ble CESTAT's judgment dated 13.10.2015, pronounced in their own similar issue

pertains to the period of 2005-06 on wards as discussed above; the Hon 'ble CESTAT has

pronounced the said judgment by following Hon'ble High Cami of Gujarat's ruling in the

case of M/s Sports Club of Gujarat that the levy of service on 'club or membership' is

ultra vires. Since, the clause (ec) of sub clause (5) (B) of Section 11 B ibid clearly

stipulates that if any person claiming any refund of duty, if any, paid then the relevant

date for considering the refund shall be "in the case where the duty becomes refundable

as a consequence of ;udgment, decree, order or direction of appellate authority,

Appellate Tribunal or any court, the date ofsuch judgment, decree, order or direction. In

the circumstances, the adjudicating authority has wrongly considered the relevant date as

'the date of payment'. The relevant date, in the instant case shall be from the<date7of:
e•

judgment of Appellate authority as the service tax paid by the appellanf begomesi,

;( :}E'., )})
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refundable as a consequence of judgment, decree, order of appellate authority. In this

case, the appellant has filed the claim on 25/27.01.2016, consequent to Hon'ble

CESTAT's order dated 13.10.2015. Thus, the refund claim is within the time limit.

11. The appellant has relied on various case citations. Since I find that the provisions

of Section 11 B of the Act itself allows the refund in question, I do not find worthy to

discuss the citations further.

13. The appellant has also claimed interest for the delayed payment. I observe that the

appellant has filed the instant claim on 24/27.01.2016. However, a query memo was

issued by the jurisdictional officer on 04.03.2016 and the appellant has complied with the

query memo only on 25.04.2016. Thus, the refund claim decided vide the impugned

order on 10.06.2016 is within the prescribed time period of tlu·ee months. Therefore, no

interest is admissible.

14. In view of above discussion, I set aside the impugned order and allow the appeal.

314Graaf rtzf #sta 3rut ar fart 3qi th fan 5rar ?1 The appeal

0

filed by the appellant stands disposed of in above terms.

Attested

3way?
(3arr ia)

3Tgn (3r4le-I)
Date :2202.2017

d·:.7>
Superintendent (Appeals-I)
Central Excise, Ahmedabad

By R.P.A.D
To
Mis. Gujarat State Federation of Co-operative Sugar Factories Ltd.,
Sardar Sahakari Khand Bhawan,
Plot No.274, Sector-I 6, 'GH' Road,
Gandhinagar Gujarat

Copy to:­

1. The Chief Commissioner, Central Excise, Ahmedabad Zone .
2. The Commissioner, Central Excise, Ahmedabad-III
3. The Deputy/Assistant Commissioner, Service Tax division, Gandhinagar.
4. The Assistant Commissioner, System-Ahmedabad -III
-5. Guard File.

6. P.A. File.
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